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Before S.S. Nijjar A.C.J. & S.S. Saron, J.

H.C. ARORA,—Petitioner 

versus

UNION OF INDIA AND ANOTHER,—Respondents 

C. W.P. NO. 17908 OF 2006 

14th November, 2006

Constitution of India, 1950—Arts. 226 and 235—Public 
Interest Litigation—Provisions of Articles 124(4), 124(5) and 217(1) 
provide for impeachment of Judges of High Courts and Supreme 
Court on ground of proved misbehavior or incapacity— Whether High 
Court has jurisdiction to test the constitutional provisions as to whether 
it is violative of basic structure of the Constitution—Petition dismissed 
while directing that these matters can be highlighted before the 
Parliament or any Forum related to the parliament.

Held, that it would be more appropriate that the matters 
agitated in the present writ petition are highlighted before the 
Parliament or any other Forum related to the Parliament. The matters 
with regard to the suitability of a candidate would have to be evaluated 
by the voters in electing a particular candidate to the parliament or 
the Legislature. Subsequent to the representations being sent by the 
learned counsel to the Prime Minister of India and Members of the 
Cabinet, statements have been issued in Press indicating the intention 
of the Government of make amendments in the Judges (Inquiry) Act, 
1968 while retaining the provisions of impeachment. Therefore, the 
present writ petition has been filed. We are of the considered opinion 
that even these matters can be agitated before the Parliament.

(Para 3)

H.C. Arora, Advocate-petitioner in person.

JUDGEMENT
S.S. NIJJAR, A.C.J.

(1) We have heard Mr. H.C. Arora, Advocate, petitioner 
appearing in person and perused the paper-book.
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(2) Learned counsel prays for the issuance of a writ in the 
nature of Certiorari quashing the provisions of Article 124(4), (5) and 
Article 217(1) of the Constitution of India which provides for 
impeachment of judges of the High Courts and the Supreme Court 
on the ground of proved misbehavior or incapacity. Learned counsel 
submits that the aforesaid provision is violative of the basic structure 
of the Constitution of India which includes the independence of the 
judiciary. Learned counsel has supported the submission with the 
practice of exercise of whip as prevalent in the Parliament. According 
to the learned counsel, when a mandatory whip is issued to the MPs 
belonging to a particular party, they lose the independence to exercise 
their vote in accordance with their conscience. Learned counsel further 
submits that even if the procedure of issuing a mandatory whip is held 
to be not ultra vires the Constitution, it would certainly need to be 
regulated so that it is not made applicable in impeachment proceeding. 
Learned counsel further submits that the provisions incorporated in 
the aforesaid Articles for impeachment of Judges would be contrary 
to the objects and reasons for which the Judges (Inquiry) Act, 1968 
was enacted. Learned counsel further submits that this Court will 
have the jurisdiction to test the constitutional provisions as to whether 
it is violative of the basic structure of the Constitution of India. 
Learned counsel then submits that the parliamentary proceedings 
have now lost the status and sanctity it earlier enjoyed. Large number 
of elected Members of Parliament are either facing criminal proceedings 
or have faced criminal proceedings in the past.

(3) We have considered the submissions made by the learned 
counsel. We are of the opinion that it would be more appropriate that 
the matters agitated in the present writ petition are highlighted before 
the Parliament or any other Forum related to the Parliament. The 
matters with regard to the suitability of a candidate would have to 
be evaluated by the voters in electing a particular candidate to the 
Parliament or the Legislature. Learned counsel submits that he has 
made representations to the Prime Minister of India and Members of 
the Cabinet. Subsequent to the representations being sent by the 
learned counsel, statements have been issued in Press indicating the 
intention of the Government to make amendments in the Judges 
(inquiry) Act, 1968 while retaining the provisions of impeachment. 
Therefore, the present writ petition has been filed. We are of the 
considered opinion that even these matters can be agitated before the 
Parliament.
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(4) As a parting shot, learned counsel argues that the 
unreasonableness of impeachment procedure can be demonstrated by 
the fact that even the protection under Article 235 of the Constitution 
of India is not available to the High Courts as well as the Supreme 
Court Judges whereas it is available to the Superior Judicial Service. 
This again, in our opinion, is a matter to be agitated before the 
appropriate authority.

(5) For the aforesaid reasons, the writ petition is dismissed.

R.N.R.

Before Vijender Jain, C.J & Rajive Bhalla, JJ.

KAMAL KISHORE,—Petitioner 

versus

STATE OF PUNJAB & OTHERS,—Respondents 

C.W.P. NO. 9253 OF 2005 

23rd January, 2007

Constitution o f India, 1950—Arts. 226—Public Interest 
Litigation— State Government floating a global tender for 
disinvestment of properties owned by Tourism Corporation— Challenge 
thereto on the ground that these properties should be sold by public 
auction—Process of inviting global tenders after appointing global 
advisors sufficiently transparent and does not suffer from any mala 
fide or arbitrariness—No illegality or infirmity in process of 
disinvestment or in policy inviting global tenders as adopted by 
State—Petition dismissed.

Held, that intricacies of economic policy, whether with respect 
to disinvestment or other matters, fall within the domain of the executive 
or the legislature. A Court, though not divested of powers to examine 
the legality of such a legislature or scheme, would be justified in 
interfering only on grounds of mala fide, extreme arbitrariness, a 
violation of statutory or constitutional provisions.

(Para 8)


